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Director of Central Intelligence 23 December 19^7 

I’HBU : Advisory Council 

General Counsel 

Amendment of Coens mi cat Iona Act. 


The Special Legal Consultant to the Secretary of Defense 
wrote the Director of Central Intelligence on 24 Hoveaber 1947 re- 
ousstinK hla comments an the draft of a Bill "to amend Section 60p 
of 3 the^omsunlo atlona Act of 1S?4 in order to g» 

Sunicationa Comaisslan on this proponed legislation. ^ 
reauested fro© the Director fall into two categories: 
necessity and desirability of this legislation t^e^r^th the 
tiantical am> roach to secure its passage: and, second, the 
Xogal aspects, ^n the light of the remarks of the Attorney General 

and the Coiammications Cc^mission* 


I 


Section 606 of the Coranunications Act of 193** prohibits - 

unauthorized Interception, dlvulgence or ^ ^ oxS Ion 

^ ^ nf n nrlvate nature and prohibits the use oi iniormatiuu 

^StaiSd. L addlti®, it forbids the unauthorized diyulgance of 

?*he existence of the consents of such private -camaunicationfl . In 

sssr i^isr«£>S£ 

their facilities. 


r fhe one ration of an effective commmicatlons intelligence 
system oan^be two ways: By the monitor to* of radio 

transmissions, and by obtaining the text 

ConBunications°Act prohibits obtaining any 

2£Ji?S ^^t C S.T^^^t 8 orour national 
security . 

’The only way in which it is possible to secure the tram- 
missions of foreign governments for purposes of ^Eani°ations in- 
licence if such messages are transmitted bjr wire or caoie. is 

b/havtog the cable cosrpanies make a copy of t ®? t ®®® s 5f?. a T? 1 '^oted 
to authorized officials. If an amendment permitting this is adopted 
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it will clarily th© government *s right to obtain this vitally neces- 
aary cable traffic and thus will eliminate the necessity for much of 

^ ore; ^ n transmissions Which are sent by radio, thus 

*5 G f aviB f ***** of millions of dollars. I t bhouid/ 

therefore, bta. strongly argued ±11 support of the amendment that its' 

secSrS" “ Vlns 1X5 *** government in a vital field of 

II 

fha rw. In or<6e S ^ 0r t0 tK3 spy chance for successful ^dootion 

by the Congress of an amendment to Section 605 , we believe f ' 

to make forceful presentation of the fact that it" in to "wav "will 
interfere with American civil liberties. The moment ttiU LZ/ l 


introduced, it will be greeted, regardless of ItHext by c^tf - m 
it liberties » Unless it be JrSvod 


violates civil 

Muxokiy chat such is not the case there is little poaslb.ll I t- v of T t» 

»**»*&* ; ** pointed out in the opinion of the Federal CcMiunio^ ttona 
wiaaisaion in their letter of 13 October 194? > ona 

numerous occasions since enactment of Section 6C;> 

• • ■» legislation has been proposed under which limited 
wirw~ tapping and interception of radio ccaammication by 
law enforcement officers would have been authorised * , 

None of these proposals were enacted, ... It is thus 
clear that there may be grave question whether conditions 
nave so changed as to require adoption of a policy fer- 
the cases covered by the proposed amendments directly 
contrary to that which has prevailed until now, arid ruv iiv- 
80 obviously serious an intact upon basic civil liberties 
now protected oy law, ’ 

‘-his opinion from the Commission, however, is bea^d 
upon the thought that what is proposed is a special exempt Ion 
i--v>a, the provisions against wire-tapping* Because it is highly im- 
that any relaxation of the wire-tapping p2*oviaions could be 
that^^Slac-^ proposed legislation should completely steer away f.vn 

i , -4 Th ? lliter8 ? t °£ Central Intelligence Agency in this 
legislation is restricted merely to the securing of Information 
ot Lginating outside the United States, or being sent by foreigners 
to other foreign countries or to tills country, for the jurisdiction 
01 this ^gency^ia solely in the field of foreign intelligence. 

has a different attitude ana wishes to extend the 
exception to permit internal interception, but we feel that the 
central Intelligence Agency should restrict its cofiramts to nup f<old 
01 interest alone. ” 

This becomes ^n important distinction In view of the fact; 
tiuic in its letter, the Federal CoBsaunications Coomission depends 
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largely upon the United States Supreme Court opinion in the case of 
Hardono v. U. 3, , 302 U. S. (1937). 

The Nardone case stands for the proposition that Section 
605 forbids both udmlthori zed interception of a message by wire- 
tapping, or the unauthorised dlvulgence of the message or its 
subatanoa to any person. It wi urged that the prohibition against 
wire-tapping excluded Federal agents 

"since it is Improbable Congress intended to hamper 
and impede the activities of the government in the 
detection and punishment of crime. 11 

However, the Court felt that the Congress might have considered it 
less important that ecom offenders should go unpunished 

"than that officers should resort to methods deemed 
inconsistent with ethical standards and destructive 
of personal liberty." 

It was th© court* s conclusion that the practice of wire- tapping to 
obtain evidence involved a grave and moral wrong. 


In the language of the Hardens case quoted above, and the 
subsequent cases which have followed this decision, stress has been 
layed on the ban against wire-tapping, even by law enforcement 
officials, because it is considered a rather sinister violation of 
the long established civil liberties ef Amerioan citlsens. We feel 
it la because this concept is so deep-rooted, that it would be unwise 
at this time, to advocate legislation which would permit wire-tapping 
no matter how limited or safeguarded. Certainly, in view of the 
attacks upon the Central Intelligence Agency within the past year as 
an incipient Gestapo, it would be politically \mwise for this Agency 
to advocate a relaxation of Section 605 insofar as wire-tapping i*§ 
concerned. 


It is felt that with the elimination of the wire-tapping 
provision, this Agency can heartily endorse methods which iwuld 
make available to Amerioan intelligence services, radio, wire, and 
cable trsnsalssiona of foreign governments and persons. We feel 
that such action would be outside the interdictions of the Hardone 
case and related opinions for two reasons. First, no violation^ of 
the civil liberties of American citlsens would take place. Second, 
we are not attempting to solve crimes which may affect one person or 
a few people, but are engaged In operations, the successful com- 
pletion of which might well involve the entire national security of 
this country and all of its citlsens, and make the difference be- 
tween peace and war. 


Ill 

There is some reason to believe that the government is not 
barred by statute from monitoring foreign radio transmissions, both 
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of a public and private nature, and, in fact, may require that the 
maKIa AcwnfiniiB turn ovsr thi tiftxti of QtPtilD to a dosing- 

nated ng iyy«y without any further specific statutory authority . ims 
li based upon theoanom of eonetruetlan that a sovereign la presuap- 
Ue2STnottotSLd to be bound by it. own atatuteaugea. n«ed 
therein Tyhe oolnt that the geoaral words of a statute do not In- 
elude the governwsaat or affeotits rights unless the construction be 
clear bbA Indisputable upon the teat of the Act was strongly urged 
In the Harden* case . TbsCourt pointed out that this canon applied 

In two ’EfpW'TSf oases s 

"The first is where an act, if not so llsd ted, would 
deprive the sovereign of a recognised or established 
prerogative title or interest • • • JP 1 ® °£ . 

elusion of the sovereign is less stringently applied 
where the operation of the law is upon thaagentsor 
servants of the government rather than csv the sovereign 

itself. 

"The second clase — that where public officer# 
are impliedly excluded from language aabruolng all 
persona — Is there a reading which would Include such 
officers would work obvious absurdity • • - 

The Court felt that the facts in the bardogc oaae did not 
place it within these two classes, due to an over- riding piunclplt 

•that the sovereign is embraced by general words of a 
statute intended to prevent injury and wrong. 

*?**& ws sar jsaas ? ^isss-v^ 

St thii the^rd Vrsoi? usedlS-SeiStion §05 atould not Include a 
Federal officer actually engaged in crime detection and the oniorc?- 
swnt of the criminal statutes. The dissent stated, t-.at 

"the word ’person’ used In this statute does not in- 
clude en officer of the federal government, actually 
enrared in the deteotlon of crime and the emoroemant 

of the criminal statutes of tine United States . . • 

If Cocaress thus intended to tie the hands of the 
sovenxaent in its effort to protect the people 
against lawdeasneas of the most serious character, it 
would have seld so in R ®ore definite wey than l^ the 
use of the ambiguous word ’person . . • * °> r J^lJ" 01Xt 
has sometlaes been construed to include the govern- 
ment end Its officials, and scan# times not . . . 

"There Is a manifest difference between the case of r 
private individual intercepto a » e * se «? n C r ?? f4 f ) H V ® S 
of curiosity or to further personal ends, and tha- ol 
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responsible offloial engaged In the governmental duty 
of uncovering crlms and bringing criminals to Justice. 
It Is fair to conclude that the word 'person' as hare 
used was Intended to Include the former but not the 
latter. " 


In a more recent case. United States v. Cooper Corporation. 

312 U. S. 600 (1941), the questi on W»" ' agalft ralseJ - g td ’ WAttor 

the word "person 1 ' Includes the sovereign stem used In a statute. In 
that ease, the government attested to bring suit under Section 7 of 
the Sherman Anti-trust Law. Section 7 provided that "any person" 
might sue for treble damages under certain conditions. The question 
arose as to whether the government was "any person" within the 
meaning of the statute. Ttm Court pointed out that In oosnun usage 
the tens "person" does not include the sovereign and that statutes 
employing the phrase "person are ordinarily construed to exclude the 
sovereign. Citing the Hardens case, the Court IMioated that while 
there was no hard and fait fule, oertain aids to construction should 
be used to determine whether it wee Intended to Include the sovereign 
In a given case. These aids are the purpose, the subject matter, the 
context, the legislative history, and the executive Interpretation -of 
the statute. In the Cooper Corporation oaae. the Supreme Court de- 
temlned that the uae“<ff tb<? w S!fy person" did not include the 

sovereign, stating that 

"Without going beyond the words of the section, the 
use of the phrase 'any person' la Insufficient to 
authorize an action by the Government. This con- 
clusion is supported by the fact that If tbs pur- 
pose was to Include the United States, 'the ordinary 
dignities of speech would have led' to Its mention 
by name. 


In the most recent case of United States v. United Mine 
Workers of America. 6? 3. -Ct. 677 ( IS 3 ? 7 TTTESSTE5S tHo5"3f "TSSf ' “ 1ST 
pucaoiii Worrie-LaOuardla Act was raised. Speaking for 
the Court, Mr. Chief Justice Vinson stated that 


’"There la an old and well-known rule that statutes itoloh 
in general terms divest preexisting rights or privileges 
will not be applied to the sovereign without express 
words to that effect. It has been stated. In oases in 
which there were extraneous and affirmative reasons for 
believing that the sovereign should also be deemed sub- 
ject to a restrictive statute, that this rule was a rule 
of the construction only. Though that may be true, the 
rule has been invoked successfully In oases so closely 
similar to the present one, and the statement of the rule 
In those oases has been so explicit, that we are Inclined 
to give It much weight here. Congress was not Ignorant 
of the rule tfcleh those oases reiterated; and, with 
knowledge of that rule. Congress would not. In writing 
the Xorrls-LaOuardla Act, omit to use 'dear and apeolfic 
(language) to that effect' If It actually Intended to 
reach the Government In all cases. 
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It mbs held, therefor®, that the Korrls-LaQuardia Aot did not apply 
to the government. 


If one considers the language of the United Mine Workers 
case, quotM above. It might be a ? air *a«uqptl5n" tbit tb* 

Court night hold that Section 605 of the Caaaunloatians Aot does 
not apply to the Federal goveraaant. If it should follow the N&rdaae 
case ib-would, in all probability, do so only In the narrow lnaEaE5e“ 
of wire-tapping due to the problem of clvifllbertles. As pointed 
out in Section II above, however, the question of civil liberties 
should not arise in our proposed legislation as the rights of 
American citizens are not at stake. 

If one follows ths construction aids of the Cooper Cor- 


vuuuviUWKXMU OXU9 ISA. UU» 1 

pc>rat:Lan case an© would find that the major purpose of 
SUM 64 to. ana Act, in the words of the Maroon© decision, 

rt waa the transfer of Jurisdiction over wire and radio 
oaotaunication to the newly constituted Federal Com- 
moiicatians Commission. * 


ccaa- 


The purpose and subject matter were basically to re-enact the pro- 
visions of the audio Aot of 1927 so as to asks it applicable to wire 
f l f 9 i !‘ds A virtually identical provision to Section 605 appeared 
in the Radio Act of 19 27 > under wiich the decision in the case of 
Olmstead v. U. S., 277# U. S. 438, held that evidence secured by 
wire-tapping was adntlssable at common lew despite the fact that a 
stats statute made wire- tapping a crime* Hie Court in the Harden© 

case points out that *we are without contemporary legislatifi - 

history relevant to the passage of the statute in question." There- 
r 2**?* _r\ considering Section 605 we are without the construction aid 
history* Hie executive interpretation of the statute 
was obviously that appropriate Federal authorities should be 
allowed to tap wires for the detection of crime. Thus it is neces- 
sary to ©emphasise again the fact that Section 605 was deemed to in- 
clude the govenaafint only because of the problem of civil liberties, 
end that this is not a question which should arise under the pro- 
posed amen dm en ts If they are properly framed* 


A further pint should be mentioned, that Article 26 of 
the International Telecorammioation Convention of Madrid (1932), 
to which the United States became a party signatory In 1934, 
specifically reserves to the contracting governments the right to 
stop the transmission of any private telegram or radio-telegram or 
telephone c o a wn ml oatlon which night appear dangerous to the 
safety of the state* The International Teleocaasunlcation Convention 
signed at Atlantic City. Hew Jersey on 2 October 19*7, which will 
abrogate an d replace all prior conventions when ratified, contains 
the following language in Article 29: 

*1. Menfcers and Associate Members reserve the right 
to stop the transmission of any private telegram Which may 
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appear dangerous to the security of the state or con- 
trary to their laws, to public order or to decency, 
provided that they immediately notify the office of 
origin of the stoppage of any such telegram or any 
part thereof, except when such notification may appear 
dangerous to the security of the state* 

"2. Members and Associate Members also reserve 
the right to cut off any private telephone or tele- 
graph ccaanunication which may appear dangerous to the 
security of the state or contrary to their laws, to 
public order or to decency.” 

Article 32 on Secrecy of Teleccaanunications further provides: 

n l. Members and Associate Members agree to take 
all possible measures, compatible with the system of 
teleccaammication used, with a view to ensuring the 
secrecy of International correspondence . 

"2. Nevertheless, they reserve the right to com- 
municate such correspondence to the competent authori- 
ties, in order to ensure the application of their in- 
ternal laws or the execution of international conven- 
tions to which they are parties.” 

These provisions clearly presuppose that all communicated 
information is available to government agencies. Possibly the 
language in Article H-0 of the 19^7 Convention has further bearing 
on this question: 

"Members and Associate Members reserve for them- 
selves, for the private operating agencies recognized by 
them and for other agencies duly authorized to do so, 
the right to make special arrangements on telecommunica- 
tion matters which do not concern Members and Associate 
Members in general. Such arrangements, however, shall 
not be in conflict with the terms of this Convention or 
of the Regulations annexed thereto, so far as concerns 
the harmful interference vrtiioh their operation might be 
likely to cause to the radio services of other countries. 

I? 

Reference is made to the letter dated 23 June 19^7 , to 
the Director of the Bureau of the Budget, Mr. Jemes E. Webb, from 
Mr. Douglas W. MoGregor, The Assistant to the Attorney General, in 
it a proposed statutory text Is suggested which will amend Section 
60S in the interest of national security, by granting exceptions 
to this section to the Military Intelligence Division of the 
Department of the Army, the Office of Hava! Intelligence, and the 
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Federal Bureau of Investigation. Insofar as this proposal would 
permit these agencies, and particularly the FJ3.I.. to engage in 
wire-tapping it will run into the legislative difficulties in- 
dicated above. If its purpose is to assist emwnml cation intel- 
ligence, then it might be well to re-phrase it to limit it to 
messages from foreign sources. If such a suggestion is adopted, 
the Federal Bureau of Investigation should be dropped from the 
text asd the Central Intelligence Agency added, mis would also 
solve any future problems which might arise in connection with the 
monitoring activities of the Foreign Broadcast Information Branch. 

It is felt, however, insofar as the Central Intelligence 
Agency is concerned, that a preferable text would include an 
appropriate definition of "foreign government" (such as is included 
In the Kavy- sponsored 5-1Q19) and would also contain language to 
safeguard 'the teleoomaunication companies. 

A desirable text would read substantially as follows* 

"Provided further, That in the interest of national 
sbtfdri'ty, tMs auction shall not apply to the inter- 
ception, receipt, or utilisation by, or the fumiahirig 
to a department or agency of the United States Govern- 
ment which is expressly designated by the President to 
engage in communl, cation intelligence activities for the 
United States, of the contents of any eoMaunlcatloa, by 
wire or radio, of any foreign gcv&rn&mt . 

"The tern ’foreign government 1 as used herein shall be 
construed to include in its meaning any person or per- 
sona acting or purporting to act for or on behalf of any 
faction, party, department, agency, bureau, or military 
force or or within a foreign country, or for or on be- 
half of any government or any person or persons pur- 
porting to act as a government within & foreign country, 
whether or not such government la recognised by the 
United States." 


Approved For Release 2001/09/03 : CIA-RDP78-04718A0001 00270038-2 


